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HEANEY, Circuit Judge.

The sole question in this apped is whether the district court abused its discretion
in denying Lynn Sharp attorneys fees. We hold that it did and reverse.



The Wilson Railway Corporation failed to pay federal income and socid security
taxes withheld from employees wages for the first three calendar quarters of 1990.
The Internal Revenue Service (IRS) assessed Douglas Wilson, the corporation’s
president, and Sharp, an employee of the corporation, $155,604 under 26 U.S.C. §
6672 of the Internal Revenue Code (IRC) for the failed payment. Sharp paid $100 of
the assessment and immediately thereafter filed atax refund claim with the IRS. The
IRS denied Sharp’srefund claim.  Sharp then commenced an action seeking to recover
therefund. The government filed a counterclaim against Sharp; but, after it discovered
that the taxes had been paid for the first two quarters of 1990, dismissed that portion
of its counterclaim. The remaining issue, Sharp’s liability for the third quarter, was
tried beforeajury. Thejury returned averdict in Sharp’sfavor. The government did
not appeal. Sharp thereafter sought $57,223 in attorneys fees under 87430 of the IRC.
The district court denied Sharp’s motion and she now appeals.

In reviewing adenia of attorneys feesunder § 7430 of the IRC, we will reverse
the district court only if it has abused its discretion. In re Testimony of Arthur
Andersen & Co., 832 F.2d 1057, 1059 (8th Cir. 1987). To be digible for an award of
litigation costs under 8§ 7430 of the IRC, a party must satisfy three requirements. (1)
the party must have exhausted al administrative remedies available within the IRS, id.
8 7430(b)(1); (2) the party must show that the requested award constitutes reasonable
litigation cogts, id. 8 7430(c); and (3) the party must provethat sheis a prevailing party
as defined under § 7430(c)(4)(A).

The government concedes that Sharp satisfied the first requirement, but
maintains that she failed to satisfy the second and third requirements. We first address
whether Sharp has demonstrated that she is a prevailing party as defined by §
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7430(c)(4)(A). To satidfy the prevailing party requirement, a prevailing party must (1)
establish that the position of the United States in the proceeding was not substantially
judtified; (2) have substantially prevailed with respect to the amount in controversy or
with respect to the most significant issue(s); and (3) have a net worth that does not
exceed $2 million at the time the proceeding was commenced.

The government concedes that Sharp substantially prevailed with respect to the
most significant issue and that she met the net worth requirement. It contends,
however, that its position was substantially justified. We disagree.

“The government’s litigation position is not substantially justified if it lacks a
reasonable basisin law and fact.” Barton v. United States, 988 F.2d 58, 59 (8th Cir.
1993). Section 6672 of the IRC imposes liability on corporate personnel for unpaid
federal withholding taxes when the corporate employee has the responsibility to
truthfully account for, collect, and pay taxes, but has willfully failed to do so. Id.
(citation omitted).

After acareful review of the record, we are convinced that the president of the
company, Wilson, was responsible for making the required quarterly payments to the
IRS. Indeed, Wilson specificaly directed Sharp not to tender the money that had been
withheld from payroll to the IRS during the third quarter of 1990 or at any time.* Not
only isit clear that Sharp did not have the authority to pay the withholding taxes, it is
also clear from the record that the government was aware of the limitations on Sharp’s
authority before it filed its counterclam. Therefore, we conclude that the IRS's
position in this proceeding was not substantially justified and finding to the contrary
was an abuse of discretion.

The record indicates that when Sharp left the company in 1991, she personally
contacted the IRS to complain about Wilson's possible criminal conduct.
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Because Sharp was able to demonstrate that the IRS's position was not
substantially justified, we reverse and remand to the district court for an award of
reasonable attorneys’ fees.?
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“We need not address whether the amount of attorneys fees Sharp requestsis
reasonable because this should first be addressed by the district court.
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